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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRA TR T GAVEIVT 3G -

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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T (d) ~ Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One_copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-Il item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the.
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded’ shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) Inview of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.” -

II.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

M/s. Tata Motors Ltd, Survey No.1, Village - North Kotpura, Taluka -
Sanand, Dist.-Ahmedabad (Gujarat) 382 170 (henceforth, "appellant”)
has filed the present appeal against the Order-in-original No.
05/AC/D/BIM/2018-19 dated 25.06.2018 (henceforth, "impugned order")
passed by the Assistant Commissioner of CGST, Division-1II, Ahmedabad
North (hereinafter referred to as “the adjudicating authority”).

24 The facts of the .case, in very brief, are that the appellant, a
manufacturer of motor vehicles at the aforesaid mentioned address, had
a distribution and logistics agreément with the wholly owned subsidiary'
company namely TML Distribution Company Limited (TMLDC) for sale,
distribution and logistic support, who in turn sell the motor vehicles to
dealers/ customers. The departmental authorities in an audit conducted
in February 2012 raised an objection with regard to valuation of goods
(motor vehicles) that instead of discharging duty on sale price of TMLDC
to un-related buyers, appellant was discharging duty on 'normal
transaction value'. Therefore, show . cause notices dated 28.02.2018 was
issued to the appellant for demanding short payment of central excise duty
amounting to Rs. 46,44,164/- for the period during April, 2017 to June, 2017
with interest and proposed imposition of penalty. The show cause notice was-
adjudicated, vide the impugned order, by confirming the demand with interest
and also imposed penalty of Rs. 4,64,416/-.

3. Being aggrieved, the appellant has filed the present appeal on the.
following grounds:

a) The value of greatest aggregate quantity at which goods have been sold
by TMLDC to unrelated buyer alone is relevant for determining the
assessable value in the present case and they have correctly discharged
the duty liability in terms of Rule 9 of the Valuation Rules and no
differential duty is payable by them;

b) The show cause notice itself conceded that the valuation needs to be
ascertained under the provisions of Rule 9 of the valuation rules and the
adjudicating authority has also come to the same conclusion;

c) The method of de4termining the greatest aggregate quantity has been
explained by the Board’s Circular No. 643/34/2002-CX dated 1% July,
2002 wherein it has been clarified that the gr5eatest aggregate quantity
for the purpose of Rule 9 has to be selected out of a time period of whole
day and in case where the value of the greatest aggregate guantity on a
particular day is not ascertainable at the time of removal, then value of
the clearances effected on the nearest day should be considered. In the
present case, since at the time of removal of goods from the factory of
the appellants, the greatesdt'_gggregate quantity sold by TMLDC for that
particular day is not a;eé@a'j,ggmg\(an the same day. Accordingly they
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removal i.e. the value of the greatest aggregate quantity sold by TMLDC
on the previous day;

d) The demand has been raised by tracing or chasing the very same goods -

e)

f)

g)

h)

k)

to its point of sale to an unrelated buyer and the demand is based on
actual price at which very goods sold to unrelated buyers and such a
computation of demand will make the provisions of Rule 2 (b) and Rule 9
redundant;

The CBEC has also issued a clarification vide Circular No. 251/85/96-CX
dtd. 14.10.1996 wherein it was clarified that assessment need not be-
carried out based on the price prevailing at such other place of removal
on the date of clearance of goods from factory gate;

They seek support from the case laws of Steel Authority of India Ltd. vs.
CCE - 2006 (199) ELT-112 (T) wherein it was held that the valuation of a
consignment is to be made on the basis of sale price prevailing on the
date of removal at the depot, CCE vs. Carborandum Universal Ltd. -
2008 (224) ELT-290 (T) wherein it was held that once goods are cleared
from factory to depot on payment of duty on basis of a price prevailing at
the depot at the time of removal from factory, there is no need to chase
the goods and to see at what price the same are actually sold from the
depot. They also sought support from the case laws of Nahar Spg. &
Wvg. Mills Ltd. vs. CCE - 2009 (247) ELT-708 (T), Lipi Data System Ltd..
Ve GCE - 2001 (180)-ElET-91 (T) and Brakes India Ltd. vs. CCE - 2007
(212) ELT-504 (T);

The finding in the impugned order that the method adopted by
appellants for computation of GAQ s questionable and that = -the
appellants have not adduced enough evidence to show that the value
adopted by them truly reflects the transaction value at which GAQ of
identical goods were sold by TMLDC to unrelated buyers is contrary to:
the facts and is not sustainable;

The finding in the impugned order that on any particular day for.
clearances of any particular model of Nano cars from TMLDC to unrelated
buyers, multiple rate prevailed and therefore value adopted by GAQ
method does not reflect correct transaction value, is contrary to
definition of ‘normal transaction value’; :
The finding in the impugned order that Rule 7 covers cases wherein
goods are not sold at the time and place of removal but are transferred
to depot whereas in this case the goods are sold to TMLDC and the actual
transaction value would be known only at the time of sale from TMLDC to
unrelated buyers, defeats the value purpose of rule 2 (b) of Valuation
Rules;

The finding that Circular dated 01.07.2002 is only clarificatory in nature
and is for cases where transaction value is not ascertainable, is not
tenable; ;
The reliance placed by the adjudicating authority on the case law of
Union of India vs. Bombay Tyre International Ltd. & Ors. - 1983 (14)
ELT-1996 and CCE, Mumbai vs. Fiat India Pvt. Ltd. - 2012 (283) ELT-161
is misplaced; :

In this case, penalty under Se}g:»tfc%‘?f’iffﬁblof the Act is not justifiable and none
of the clauses of Rule 25 is éﬁ@}(&aﬁe}\e@ imposition of penalty under Rule
[ -2l )j.’.;—-;{ >
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4. A personal hearing in the matter was held on 20.11.2018. Shri Rajesh B
Shukla and Shri Bhairav Vaishnav, Authorised representatives appeared on
behalf of the appellant and reiterated the grounds of appeal and further
submitted additional written submissions with copies of case laws relied upon
by them.
5. I have carefully gone through the appeal. The valuation of goods
namely motor vehicles manufactured by the appellant and sold to its'
wholly owned subsidiary company, a related person in terms of section
4(3)(b) bf the Central Excise Act, 1944 is in dispute. Both appellant and
revenue are in agreement that valuation of the goods is to be done in the
manner prescribed in rule 9 read of the Central Excise Valuation
(Determination of price of excisable goods) Rules, 2000 (henceforth,
"Valuation Rules'), still there is dispute with regard to values adopted by
the appellant. As per appellant, they are paying duty on the greatest
aggregate quantity (GAQ) sold on previous day by the related person
(TMLDC) to unreliated buyers, whereas, adjudicating authority's
interpretation is that actual price charged by TMLDC to unrelated buyers
is the price to be adopted for discharging duty by the
appellant.
6. Since rule 9 is at the core of dispute, it would be useful to reproduce the
same for quick reference:
Rule 9.
Where whole or part of the excisable goods are sold by the
assessee to or through a person who is related in the manner
specified in any of the sub-clauses (ii), (iii) or (iv) of clause (b) of
sub-section (3) of section 4 of the Act, the value of such goods
shall be the normal transaction value at which these are sold by
the related person at the time of removal, to buyers (not being
related person); or where such goods are not sold to such buyers,
to buyers (being related person), who sells such goods in retail:
Provided that in a case where the related pefson does not sell the
goods but uses or consumes such goods in the production or
manufacture of articles,
the value shall be determined in the manner specified in rule 8.
Further, as per rule 2(b) of Valuation Rules, "normal transaction value" means
the transaction value at which the greatest aggregate quantity of goods are
sold.
7. As stated earlier, the price at which GAQ is sold by TMLDC on
previous day is the price adopted by thhe appaﬂ‘ant However, in my opinion,

this method is deficient in reflecting the true transggton value of goods sold by
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the related person as observed in the impugned order. As discussed by
the adjudicating authority in para 18 of the impugned order, same
model of car is being sold on a particular day to different buyers at.
dlfferent prices and using one such price for valuation, in the name of
price at which GAQ is sold, will not reflect truly the transaction value at
which relating person is selling the goods to unrelated persons. There is
a purpose behind each valuation rule and the primary purpose of the
valuation of goods sold to a related person is that, since price charged to
related person may suffer from price influences on account of buyer's
and seller's mutual interest in each other's business, the duty ought to
be paid on a value charged by the related buyer to an unrelated or
independent buyer so that the Govt. does not suffer a loss of revenue.
The appellant's method of considering a particular price charged on’
largest quantity sold to some buyers is creating a situation where a
motor vehicle sold at a higher price by the TMLDC to an independent
buyer is being valued at a lower price for the purpose of duty payment.
In each case where a particular vehicle is being sold by TMLDC at a price
higher than the price charged in case of largest aggregate quantlty sold
to unrelated buyers, the amount of duty payment is getting reduced
thereby reaping duty benefit for the appellant but causing a revenue |oss
to the Govt. I, therefore, find myself in agreement with the adjudicating
authority's view that actual price charged by the TMLDC should be the
price for paying duty on such transactions and in case appellant is
finding it difficult to do so, provisional assessment seems the way out.
8. With regard to appellant's disagreement on quantum of duty demand
wherein appellant states that department cannot pick and choose only
those transactions where duty paid is less than the duty payable, I find
that duty demand arises when there is short payment or non- payment of
central excise duty. As regards the set off of excess payment of duty in.
some cases, since there is no such provision allowing such a set off, the
demand of duty in the instances of short payment cannot be found fault
with. Also, it is a fact that if the actual price charged by TMLDC to
unrelated buyers had been adopted by the appellant, there would not be
any instance of excess payment. The confirmation of duty demand,
therefore, is justified along with interest in terms of section 11AA of the
Central Excise Act, 1944. '
9 Appellant has also objected to |mpt}5tt|on of penalty equal to 10% of duty.
amount under section 11AC(1)/(a),/ofjthe (; ntral Excise Act, 1944 read
with rule 25 of the Central E%eis( Rif",‘es\ ‘.:802 on the ground that the
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regard also, I agree with the adjudicating authority's view that from
14.05.2015, penalty provisions under section 11AC have been revised_*
and according to section 11AC(1)(a) penalty is attracted where duty of

excise has not been levied or paid or has been short levied or short paid

or erroneously refunded for_ any reason other than the reason of fraud or

collusion or any willful misstatement or suppression of facts or
contravention of any provisions of the Act or rules framed there under

with intent to evade payment of duty. In view of this position, and

considering the period involved in the case (April-2017 to June-2017),

penalty under section 11AC(1)(a) has been rightly imposed.

10. In view of foregoing discussion and findings, the impugned order is

upheld and appeal is rejected.

11. The appeal filed by the appellant stands disposed of in above terms.
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By R.P.A.D.

1o,

M/s Tata Motors Ltd.,
Survey No. 1,

Village North Kotpura,
Taluka Sanand,
Ahmedabad-382170

Copy to:
(1) The Chief Commissioner, CGST, Ahmedabad Zone,
(2) The Commissioner, CGST, Ahmedabad (North),
(3) The Dy./Astt. Commissioner, CGST, Div.-I, Ahmedabad (North),
(4) The Dy./Astt. Commissioner(Systems),CGST, Ahmedabad (North),

\_—b) Guard File,

(6) P.A.File.




